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V. 



IN THE UNITED STATES DISTRICT COURT FiLFB 
FOR THE WESTERN DISTRICT OF TEXAS "" ' " '''^-^inu 

aus„nd™s,on 2mm-SM„.,, 

INTERSCOPE RECORDS, a California § .. '*""'2'» 

general partnership. ETAL. § '^•^•ci£X:"s. ■■::/i.,4s 

Plaintiffs. I ^-^--.-JQICLI 

§ A-04-CA-237 LY 

DOES 1-37. I 

§ 
Defendants. § 

ORDER 

Before the Court is Plainliffs' Expedited Ex Parte Motion for Order Permitting Third- 
Party Discovery Priorto Fed. R. Civ. P. 26(0 Conference, filed April 28. 2004 (Clerk's Dkt #2). The 
motion was referred to United States Magistrate Judge Rot^ert Pitman for resolutfon pu(^uant to . 
28 U.S.C. § 636(b). Federal Rule of Civil Procedure 72 and Rule 1(c) of Appendix C of the Local 
Court Rules of the United States Distrfct Court for the Western District of Texas. 

Plaintiffs, members of the Recording Industry Association of America. Inc. ("RIIA"). are 
record companies holding copyrights for numerous sound recordings. (Compl. %22). They allege 
each Defendant has. without pemiission. used the Internet to downtoad. and/or make available for 
download to others, various copyrighted sound reconiings. (Id. 124). Plaintiffs contend these 
actions constitute copyright infringement, entitling them to damages from the Defendants. {Id. 
W4-26). 

Plaintiffs now seek expedited discovery from a third party for the purpose of identifying 
Defendants Does 1-37. Specrfically. they wish to issue a Rule 45 subpoena to Grande 
Communications, an Internet Service ProvWer CISP"). Plaintiffs request pemiission to obtain 
names and addresses for persons they believe are offering copyrighted sound recordings for 
download over the Internet 
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A party is genisrally not entitled to seel< discovery from any source prior to a Rule 26(f) 
conference vwtti the opposing parties. Fed. R. Civ, P, 26(d). Early discovery may, however, be 
authorized by court order upon a showing of good cause. QwestComms. Intl. Inc. v. WotklQuest 
Networks, Inc., 213 F.R.0. 418. 419 (D. Colo. 2003); Semltool. Inc. v. Tokyo Bee. Am., inc.. 208 
F.R.D. 273, 275 (N.O. Cal. 2002); Yokohama Tire Corp. v. Dealers Ttre Supf^y, Inc., 202 F.R.D. 
612, 614 (D. Ariz. 2001); Ellsworth Assoc., Inc. v. United States, 917 F. Supp. 841. 844 (D.D.C. 
1996). 

According to PlainUffs, they have no means of identifying each Doe Defendant without the 
requested discovery. In support of their motion, Ralntiffs have submitted a declaration from 
Jonathan Whitehead CWhitehead"), Vice President and Counsel for Online Copyright Protection 
forRIAA. Whitehead avers that the RIAA has downloaded and listened to a sample of music files 
offered for download on a P2P networi< by eadn Defendant' (Whitehead Oed. 1116). The RIIA. 
thus, has a record of the recordings offered for download, the date and time the infringing activily 
was observed, as well as the Intemet Protocol ("IP") address assigned to each Defendant at the 
time. {ld.%%W-17}. 

According to Whitehead, the IP address, in combination with publicly available databases, 
allowed the RIAA to determine the ISP used by each Defendant (Id. 1[12). In this case, the RIAA 
detemiined the ISP for each Defendant was Grande Communications. (Id. fie). Whitehead 
maintains the RIAA is unable to make any further specific identTication because an ISP owns a 
range of IP addresses, but assigns a specific addtBss only when that subscriber actually goes 
online, (W.^14n.8). 

Plaintiffs should be afforded the opportunity to obtain discovery relevant to the identification 

diaital ™rf«'^i^M^^i^"!5**^,!'^lf ''^'^""^'^^ apersonalcommUerandaccesstomemtemettD Offer 
Ir^^^^^^l *°' dowrtogd by ottier users. These programs, such as KaZaA. Mon^us. Grokster. and 
eOonk^. allow an Inteimt user to direcUy seareh the :mp3 file libraries of other usefTrhus. no soedflc w^s^ te 



Case 1 :06-cv-00350-JR Document 3-1 2 Filed 02/28/2006 Page 3 of 3 



of defendants they contend are liable to them. See Wakefield v. Thompson, 177F.3d 1160, 1163 
(9th an 1999) (dismissal of action against unnamed defendant not required as identity might be 
ascertained through discoveiy); Valentin v. Dinidns, 121 F.3d 72, 75-76 (2d Cir. 1997) (dismissal 
for \Aant of prosecufion Improper where plaintiff not pennitted to conduct discovery to identify 
defendant). See also Xerox Corp. v. Genmoora Corp.. 888 F.2d 345, 351-52 (5th Cir. 1989) 
(complaint should not be dismissed for failure to demonstrate standing without providing plaintiff 
opportunity to supply more supportive facts). As they point out. without identification of the 
Defendants, the type of conference contemplated under Rule 26(0 is impossible. Thus, they have 
established good cause for the necessity of engaging in discovery at this eariy stage of the 
proceedings. 

Accordingly. Plaintiffs" Expedited Ex Parte Motion for Order Pennitfing TOrd-Party 
Discovery Prior to Fed. R. Civ. P. 26(J) Conference (aerk's Dkt #2) is hereby GRANTED. 
Plaintiffs may serve immediate discovery on Grande Communications to obtain the identity of each 
Doe Defendant by serving a Rule 45 subpoena that seeks information sufficient to identily each 
Doe Defendant, that is, the name, address, telephone number, e-mail address and Media Access 
Control address for each Defendant The disclosure of this infonnation is governed by the 
provisions of 47 U.S.C. § 511(c)(2)(B). Any infomiation disclosed to Plaintiffs in response to the 
subpoena may be used solely for the purpose of protecting Plaintifirs rights under the Copyright 



Act 



r *- 
SIGNED fWs _^ day of May, 2004. 



Q/iMr^ 



ROBERT PITMAN 

UNITED STATES MAGISTRATE JUDGE 



